
By Timothy Hill

In a recent decision, the Eastern District of New York dismissed a multi-
pronged challenge to a local municipal ordinance that regulates rental of 
property on a short-term or transient basis. See, LuxuryBeachfrontGetaway.

Com, Inc. v Town of Riverhead, 2018 WL 3617947 (E.D.N.Y. July 27, 2018). Spe-
cifically at issue was §263-4(D)(1) of the Town Code of the Town of Riverhead, 
which provides that transient rentals are prohibited (with “transient” being specif-
ically defined as a rental period of 29 days or less). Such regulation of short-term 
rentals is not unique to Riverhead, as governments have increasingly been called 
upon to respond to the impacts of emerging rental markets in the new land-
scape of our “sharing economy.” Several neighboring municipalities, the Towns 
of Southampton, Southold, and Shelter Island, have similar temporal restrictions, 
while others limit the amount of times per year that a property may be rented on 
a short-term basis or impose registry requirements on owners of such properties. 
Similarly, Section 4 of the New York State Multiple Dwelling Law, colloquially 
referred to as the “Airbnb Law,” prohibits even the mere advertisement of certain 
classifications of property for short-term rental purposes (less than 30 days). 

Plaintiffs are the owners of a company and website in the business of renting 
out and managing certain residential properties, or “luxury beachfront getaways” 
according to the website’s domain, located in the Town of Riverhead. The Com-
plaint comments that the renting of beachfront and vacation properties on a 
short-term basis is a “ubiquitous practice” in the United States, and specifically 
offers HomeAway, Airbnb, VRBO, and TripAdvisor as examples of the recent pro-
liferation of internet sites facilitating such rentals. Plaintiffs claim that they are 
aggrieved by the provision of the Town Code, enacted in 2013, which prohibits 
short-term rentals. 

The plaintiffs argue that the ordinance violates the Fair Housing Act, asserting 
both disparate treatment of and disparate impact upon families with children, 
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a “protected class” under the 1988 
Amendments to the Fair Housing 
Act. In order to attempt to bring 
the claim within the purview of the 
FHA, the complaint makes the curi-
ous assertion that the Town’s prohi-
bition of short-term rentals “makes 
it all but impossible for the vast 
majority of families with children to 
rent a residential Riverhead house 
in order to enjoy a family vacation.” 
The action further claims that the 
ordinance is unconstitutional under 
the void-for-vagueness doctrine.

The Court was required to address 
a number of issues in deciding the 
Town’s motion to dismiss, including 
standing, ripeness, and abstention. 
But the most interesting aspect of 
the decision came in its treatment of 
the merits, where it determined at a 
threshold level that plaintiffs could 
not state a claim under the Fair 
Housing Act since the vacation rent-
als were not “dwellings” within the 
meaning of the Act in the first place.

The underlying objective of the 
action was seemingly to remove the 
regulatory impediment to plaintiffs’ 
business — a judicial remedy for 
what should probably more appro-
priately be an appeal to the legisla-
tive body. Although plaintiffs’ com-
mercial interest — i.e., renting out 
what are self-described as “luxury” 
vacation homes — seems to have 
little to do with the laudable goals 
of the Fair Housing Act, this incon-
gruity was not cited by the Court as 
a basis for its dismissal.

The FHA makes it illegal to dis-
criminate in the sale or rental, or 
otherwise make unavailable or deny 
a dwelling to a buyer or renter be-
cause of race, color, religion, sex, 
familial status, handicap, or national 
origin. 42 U.S.C. §3604(f). 

The FHA defines a “dwelling” as:
Any building, structure, or por-
tion thereof which is occupied 

as, or designed or intended for 
occupancy as, a residence by 
one or more families, and any 
vacant land which is offered for 
sale or lease for the construc-
tion or location thereon of any 
such building, structure, or por-
tion thereof. 

42 U.S.C.§3602(b). 
Although the FHA expressly de-

fines “dwelling,” that definition em-
ploys the term “residence,” which 
is not defined by the Act. Never-
theless, courts have had occasion 
to define the contours of the types 
of properties to which the FHA ap-
plies. In determining what consti-
tutes a “dwelling” under the FHA, 
courts have found that “lodgings 
for transient guests” do not qualify 
and thus the FHA does not apply 
to same. As set forth in Germain v. 
M&T Bank Corp., 111 F. Supp. 3d 
506 (S.D.N.Y. 2015), “[m]ost courts 
that have considered the scope of 
the term [residence] have relied on 
the definition used in United States 
v. Hughes Memorial Home, 396 F. 
Supp. 554 (W.D.Va. 1975), which is 
a ‘temporary or permanent dwell-
ing place, abode or habitation to 
which one intends to return as dis-
tinguished from the place of tem-
porary sojourn or transient visit.” 
Transient uses, more like hospital-
ity accommodations — motels, inns, 
hotels — are not residences which 
qualify as dwellings under the FHA. 

Here, the subject properties are 
single-family homes in a residen-
tial zone and are thus “residences” 
within the broad conventional sense 
of that term. However, the District 
Court held that the determination 
of whether a building is dwelling or 
residence within the meaning of the 
FHA “does not turn on fixed clas-
sification of the building” but rather 
is analyzed in terms of the actual 
use and function of the property 
contemplated or intended by the 
particular plaintiff alleging discrimi-
nation. Thus, while the buildings at 
issue are, by physical description, 
residential houses, the admittedly 
intended use was as rental proper-
ties for tourists and vacationers. 
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neighboRhooD gaRDen 
UseRs may establish aDveRse 
Possession Claim 
Children’s Magical Garden, Inc. v. 
Norfolk Street Development, LLC 
NYLJ 7/16/18, p. 18., col. 1 
AppDiv, First Dept.  
(Opinion by Tom, J; concurring 
opinion by Friedman, J.P.)

In an action by operators of a 
community garden to establish title 
by adverse possession, record title 
holder appealed from Supreme 
Court’s denial of its motion to dis-
miss. The Appellate Division af-
firmed, holding that the complaint 
adequately alleged continuous pos-
session under a claim of right.

The complaint alleges that begin-
ning in 1985, neighborhood activ-
ists began to clear debris from the 
subject corner lot in lower Manhat-
tan and began planting trees, shrubs 
and vegetables. The complaint al-
leges that the activists erected a 
chain link fence around the garden, 
and that only members of the un-
incorporated association of activ-
ists had keys that would unlock the 
gate. The complaint also alleges that 
members permitted various school 
and community events to take place 
in the garden. In 1999, representa-
tives of the garden’s record owner 
entered the premises, tore down 

part of the fence, chopped down a 
tree and damaged a children’s club-
house. Members of the unincorpo-
rated association immediately re-
moved the makeshift fence erected 
by record owner’s representatives, 
and repaired the damage. In 2012, 
members of the association incor-
porated. Record title to the garden 
parcel had changed hands several 
times, and in 2014, the current re-
cord owner filed an application to 
build a six-story residential building 
on the lot, prompting the now-in-
corporated association to bring this 
action seeking a declaration that it 
has acquired title to the parcel by 
adverse possession. Supreme Court 
denied record owner’s motion to 
dismiss, and record owner appealed.

In affirming, the Appellate Division 
rejected record owner’s argument that 
the association was not in privity with 
members who had occupied the parcel 
before the association’s incorporation 
in 2012. The court concluded that based 
on the allegations of the complaint, 
members of the unincorporated associ-
ation had acquired title by adverse pos-
session before 2012 and could transfer 
their interest to the corporation upon 
its incorporation in 2012.The court 
concluded that the intrusion by re-
cord owner representatives in 1999 did 
not require dismissal of the complaint  

because, first, members of the associa-
tion could have acquired title as early 
as 1995, and second, because the intru-
sion did not interrupt the members’ ex-
clusive possession since they took swift 
action to repair the damages caused by 
the unidentified intruders. Finally, the 
court concluded that the allegations in 
the complaint were, under pre-2008 
law, sufficient to establish the requisite 
hostility to support an adverse posses-
sion claim because the possession was 
of a type that gave the record owner 
a right to bring an action to eject the 
possessor.

Comment
Sections 12 and 13 of the General 

Associations Law, enacted in 1920, 
do not explicitly give unincorporat-
ed associations the right to own real 
property, but, by authorizing actions 
by and against the president and 
treasurer of the association, the stat-
utes effectively establish that the of-
ficers can hold title for the benefit of 
association members. Thus, when title 
is erroneously registered in the name 
of the association, courts reform the 
deed to reflect ownership by corporate 
officers. Thus, in Meiselbach v. Ban-
ner, 72 N.Y.S.2d 732, contract vend-
ees from an unincorporated asso-
ciation sought specific performance,  

Applying these standards, the 
court held that the rental proper-
ties at issue in the action were not 
dwellings within the meaning of the 
FHA, and thus that the Complaint 
failed to state a claim under the Act. 
The court noted that “the admitted 
use for the subject properties [is] to 
provide lodging for transient guests 
in a manner similar to that of hotels 
and motels, which do not qualify as 
dwellings under the FHA.” 

In addition to this threshold de-
ficiency, the court found that the 
Complaint failed, in any case, to 
state a disparate impact claim under 

the FHA as it was devoid of factual 
allegations to support the conclu-
sory assertion that the ordinance 
“makes it all but impossible for the 
vast majority of families with chil-
dren to rent a residential house in 
Riverhead.” 

Finally, the court held that the Riv-
erhead ordinance is not impermis-
sibly vague, either on its face or as 
applied to the plaintiffs. As the court 
recognized, the ordinance is clear as 
to what is prohibited — rentals of 
properties for 29 days of less. Indeed, 
it is presumably because the plaintiffs 
acutely understood that the provision 
clearly proscribed the exact activity in 
which they wished to engage, renting 
properties for shorter durations, that 
it brought the action. 

It is likely that the courts will be 
called on again to address issues aris-
ing out of this fluidly evolving mar-
ketplace. Indeed, New York’s Airbnb 
law, referenced at the outset of this 
article, is presently under attack in 
an action pending in the Southern 
District of New York (see, Helms Re-
alty Corp. v. City of New York, et al., 
17-cv-4662). However, in the absence 
of facts or circumstances markedly 
different from those presented in 
the Riverhead action, it does not ap-
pear that the Fair Housing Act (FHA), 
the principal tool relied upon by the 
plaintiffs, is a viable vehicle for chal-
lenging laws that restrict short-term 
rental of real property.

Transient Rental Ban
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contending that the deed to the asso-
ciation was defective because the as-
sociation could not own, and there-
fore could not effectively transfer, real 
property. The court ordered that the 
deed be reformed to reflect a trans-
fer to the association’s treasurer, who 
would then be required to deliver a 
deed to the purchasers. 

Even before enactment of sections 
12 and 13, the Court of Appeals had 
established, in Gallupville Reform 
Church v. Schoolcraft, 65 N.Y. 134, 
that occupation by members of an 
unincorporated association could 
ripen into title by adverse possession 
once the members incorporated the 
association. In Gallupville, a newly 
incorporated church proved that its 
members had occupied the disputed 
property continuously for the statu-
tory period. The Court of Appeals 
reasoned that even if the true owner 
could not have brought an action 
against the association, it could have 
brought an ejectment action against 
the association’s officers. With the en-
actment of sections 12 and 13 of the 
General Associations Law, the true 
owner acquired an explicit statutory 
right to bring an action against as-
sociation officers, strengthening the 
ability of associations to accrue time 
towards the adverse possession period.

The primary difficulty facing as-
sociations seeking to establish title by 
adverse possession is providing proof 
that the association had a definite 
membership. For instance, in ATIFA 
v. Shairzad, 4 Misc. 3d 1007, the court 
held that a deed to an unincorporat-
ed association was invalid because 
the association had failed to prove it 
had a definite membership. The same 
obstacle might arise when an associa-
tion contends that it has accrued time 
towards the adverse possession period.

PURChaseR entitleD to 
RetURn of Down  
Payment UPon RevoCation  
of moRtgage Commitment  
afteR exPiRation of  
ContingenCy PeRioD 

Chahalis v. Roberta Ebert 
Irrevocable Trust 
NYLJ 7/13/18, p. 26., col. 3 
AppDiv, Second Dept.  
(memorandum opinion)

In condominium purchaser’s ac-
tion for breach of contract, seller ap-
pealed from Supreme Court’s grant 
of summary judgment to purchaser. 
The Appellate Division affirmed, 
holding that purchaser was enti-
tled to return of his down payment 
when mortgagee bank revoked its 
mortgage commitment after expira-
tion of the contract’s mortgage con-
tingency period.

The contract of sale included a 
mortgage contingency clause mak-
ing purchaser’s obligation to pur-
chase conditional upon obtaining 
a mortgage commitment within a 
specified time period. Purchaser 
obtained the commitment and in-
formed the seller. The following 
month, however, purchaser’s em-
ployer notified him that his em-
ployment was being terminated. 
The lender then revoked its mort-
gage commitment. When purchaser 
requested return of his down pay-
ment, seller refused and indicated 
its intention to return the down pay-
ment. Purchaser then brought this 
action. When seller moved to dis-
miss, purchaser moved for summary 
judgment. Supreme Court granted 
purchaser’s motion, and seller ap-
pealed.

In affirming, the Appellate Divi-
sion held that when a mortgage 
commitment is revoked after expira-
tion of the contract’s mortgage con-
tingency period, the purchaser is en-
titled to return of its deposit when 
the revocation was not attributable 
to bad faith on the purchaser’s part, 
in this case, the commitment was 
subject to reverification of employ-
ment, and the purchaser did not act 
in bad faith. As a result, purchaser 
was entitled to return of the down 
payment.

Comment
When a lender revokes a mort-

gage commitment following the ex-
piration of the contract’s mortgage 
contingency period, courts have 
increasingly held that the purchaser 

is entitled to return of its down pay-
ment, unless revocation is caused 
by the purchaser’s bad faith. For 
instance, in Blair v. O’Donnell, 
85 A.D.3d 954, the court awarded 
purchaser summary judgment on 
a claim for return of its down pay-
ment. When the lender revoked its 
mortgage commitment because a 
survey revealed encroachments on 
the property the Second Department 
acknowledged that the mortgage 
contingency period had elapsed, 
but held that because the contract 
contained no provision address-
ing revocation of the commitment, 
the seller could not retain the down 
payment. Id. at 955-56. The court 
cited evidence that purchaser had 
acted in good faith, while the sellers 
produced only speculative and con-
clusory assertions of bad faith by the 
purchaser. Id. at 956. However, in 
an earlier case, Roga v. Westin, 212 
A.D.2d 685, the court awarded sell-
er summary judgment on a claim to 
retain the down payment, empha-
sizing that purchaser had failed to 
provide notice of revocation within 
five business days of the commit-
ment date, thus waiving her right to 
cancel the contract. Id. at 686. Roga 
appears inconsistent with Blair and 
subsequent cases.

A buyer does not act in bad faith 
merely because the lender discov-
ers new information about the 
buyer that results in revocation. In 
MD3 Holdings, LLC v. Buerkle, 159 
A.D.3d 1483, the lender revoked 
a mortgage commitment after the 
mortgage contingency period when 
the buyer produced additional pro-
jections on the financial viability 
of the planned use of the building. 
The court held that the buyer was 
entitled to his down payment, as 
providing new information does 
not constitute bad faith, but rather 
honors the buyer’s contractual duty 
of fair dealing to the seller. Id. at 
1484. In Creighton v. Milbauer, 191 
A.D.2d 162, the court denied seller’s 
motion for summary judgment was 
denied When the lender revoked 
its mortgage commitment because 
the buyer lost her job. Id. The court 

Real Property Law
continued from page 3

continued on page 5
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noted that the contract was silent on 
this matter and indicated that los-
ing employment does not constitute 
bad faith. 

By contrast, where explicit lan-
guage allocates the risk of sub-
sequent revocation to the buyer, 
courts allow the seller to retain the 
down payment. For example, in Ar-
nold v. Birnbaum, 193 A.D.2d 710, 
the Second Department held that the 
sellers were entitled to the down pay-
ment due to the express language of 
the contract. The contract was con-
ditioned on the buyers’ obtaining 
a mortgage commitment within a 
45-day contingency period, but pro-
vided that when a mortgage com-
mitment is obtained, “the contract 
becomes binding as if the mortgage 
contingency clause ‘had not been 
written.’” Id. at 711. The court held 
that because the commitment was 
revoked well after the expiration of 
the contingency period, the buyer 
could not cancel the contract. Based 
on similar language, the court in 
Mendez v. Abel, 35 Misc.2d 61, held 
that the purchaser was bound to the 
contract upon receiving a mortgage 
commitment, regardless of whether 
it was later revoked. The mortgage 
contingency provision provided that 
once the purchaser obtained a mort-
gage commitment, he would have 
no right to terminate the agreement, 
“irrespective of whether purchaser 
fails to satisfy any conditions which 
may be contained in said commit-
ment.” Id. The court stated that be-
cause of this provision, the purchas-
er could not cancel the contract of 
sale based on the revocation. Id.

law fiRm not liable to 
non-Client foR tURnoveR of 
esCRow fUnDs 
Brassell v. Harborview 
Abstract, Inc. 
NYLJ 7/27/18, p. 24., col. 5 
AppDiv, Second Dept.  
(memorandum opinion)

In an action by co-tenant against a 
law firm for wrongfully turning over 
escrow funds to the other co-tenant 

(his brother), the law firm appealed 
from Supreme Court’s grant of sum-
mary judgment to plaintiff co-ten-
ant. The Appellate Division reversed 
and granted summary judgment to 
the law firm, holding that the law 
firm breached no duty to the plain-
tiff co-tenant.

The two brothers, Len and Robert, 
inherited property as co-tenants and 
sold the property to Smith in 2005. 
At closing, the parties agreed that 
the title insurer would hold $62,000 
in escrow pending production of a 
satisfaction of a prior mortgage on 
the property. A few months later, 
Robert obtained the satisfaction and 
retained the law firm to secure the 
release of the $62,000. The title in-
surer released the $62,000 to the 
law firm along with a copy of the 
title report (which the law firm had 
requested). Without reviewing the 
title report, the law firm paid the 
entire $62,000 to Robert. Len then 
brought this action against, among 
others, the law firm, to recover his 
share of the $62,000. Supreme Court 
awarded Len $31,000 against the 
law firm for breach of an escrow 
agreement. The law firm appealed.

In reversing, the Appellate Divi-
sion held that the $62,000 paid to 
the law firm by the title insurer were 
not conditioned on payment of half 
of the funds to Len, and also held 
that the firm had never agreed to 
undertake any obligations on behalf 
of Len. The court concluded that the 
firm had established a prima facie 
case that no escrow agreement had 
been created between Len and the 
firm, and Len failed to raise any tri-
able question of fact about whether 
the firm breached any duties to him.

law fiRm not exemPt fRom  
Claim UnDeR RPl 265-b 
De Guaman v. American 
Hope Group 
NYLJ 7/27/18, p. 26., col. 1 
AppDiv, Second Dept.  
(memorandum opinion)

In an action by mortgagors against 
consultants and a law firm for viola-
tions of Real Property Law section 
265-b and General Business Law sec-
tion 349, the law firm appealed from 

Supreme Court’s denial of its mo-
tion to dismiss the complaint against 
it. The Appellate Division affirmed, 
holding that the complaint stated 
causes of action against the firm.

When mortgagors became delin-
quent on mortgages to non-parties, 
they responded to advertisements 
by the consultant and the law firm. 
These advertisements offered to 
provide consulting services to ob-
tain loan modifications, including 
reduction of the principal balance 
and the interest rate on mortgage 
loans. Mortgagors then entered into 
written contracts by the terms of 
which the consultant and the law 
firm would provide consulting ser-
vices in return for an upfront fee 
and monthly installment services. 
The complaint alleges that those 
services were never provided. The 
law firm moved to dismiss, but Su-
preme Court denied the motion.

In affirming, the Appellate Division 
first dealt with the claim that the firm 
had violated section 265-b of the Real 
Property Law, which regulates provi-
sion of services by distressed proper-
ty consultants. The statute includes an 
exemption for attorneys “directly pro-
viding consulting services to a home-
owner in the course of his or her 
regular legal practice.” The court held 
the exemption inapplicable in this 
case because mortgagors alleged that 
they never met with attorneys from 
the law firm. The court then rejected 
the law firm’s contention that section 
349 of the General Business Law was 
inapplicable because the dispute in 
this case was a mere contract dispute. 
The court noted that the practices al-
leged by mortgagors were not unique 
to these parties, and involved an ex-
tensive marketing scheme with an im-
pact on consumers at large.

title insURanCe  
RegUlation annUlleD 
Matter of New York State 
Land Title Association v. New York 
State Department of 
Financial Services 
2018 WL 3306755 
Sup. Ct., N.Y. Cty  
(Rakower, J.)

Real Property Law
continued from page 4

continued on page 6
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City not estoPPeD  
to objeCt to 
nonConfoRming bUilDing 
City of N.Y. v. 64 Annfield Ct. 
NYLJ 7/26/18, p. 21., col. 2 
Supreme Ct., Richmond Cty.  
(Marin, J.)

In an action by the city to preclude 
construction of a residence and for 
damages, landowner contended that 
the city was estopped from objecting 
to the proposed building. After a non-
jury trial, the court rejected the estop-
pel argument, but held penalties in 
abeyance to see whether landowner 
could come up with a compliant plan.

In 2002, landowner’s predecessors 
submitted a plan for a house with a 
footprint of 4,194 square feet. The 
City Planning Commission approved 
the plan. Three years later, a zoning 
amendment established a maximum 
footprint formula of 12.5% of lot size, 
which would have limited the ground 
coverage to 3,051 square feet. Land-
owner subsequently hired an architect 
who developed a plan for a house 
with a footprint of 5,941 square feet. 
The architect self-certified the plan, 
and based on the certification, the De-
partment of Buildings issued a build-
ing permit. (Testimony at trial suggest-
ed that the Department of Buildings 
(DOB) can review only about 20% 
of self-certified plans). Construc-
tion began in 2008 and DOB, once it 

learned of the nonconformity, issued 
multiple stop work orders for various 
violations, including expanded pav-
ing, encroachment onto city parkland 
and city roads, and tree damage. The 
building has not been completed, and 
the city brought this action, seeking to 
preclude construction, as well as dam-
ages and penalties.

After a nonjury trial, the court re-
jected landowner’s argument that 
DOB’s issuance of a building permit 
estopped the city from objecting to 
the approved building, noting that es-
toppel against a government agency 
is foreclosed in all but the rarest cas-
es. The court, however, noted that un-
doing the existing construction proj-
ect would not easily be accomplished. 
Rather than assessing penalties or 
damages, the court ordered landown-
er to prepare a plan in conformity 
with the 2002 approval, which would 
limit the house footprint to 4,194 
square feet, and which would remedy 
the other violations. The court held 
penalties and damages in abeyance 
pending submission of that plan.

lawyeR aDveRtising  
billboaRDs not tReateD as  
onsite aDveRtisements 
Matter of Franklin Street 
Realty Corp. v. NYC  
Environmental 
Control Board 

NYLJ 7/20/18, p. 22., col. 1 
AppDiv, First Dept.  
(3-2 decision; majority 
opinion by Tom., J., 
dissenting opinion by  
Andrias, J.)

In a set of article 78 proceedings, 
corporate building owners sought 
to annul determinations by the New 
York City Environmental Control 
Board (ECB) that the owners were 
operating Outdoor Advertising Com-
panies (OACs). The Appellate Divi-
sion upheld the ECB determination, 
holding that it was rational to control 
that the building owners did not own 
the company whose services were be-
ing advertised on the signs.

Ciafone, a lawyer, was the princi-
pal of four corporations that own five 
buildings. He erected signs on each 
of the five buildings promoting his 
law practice, an entity known as “Cia-
fone, P.C.” The Department of Build-
ings issued violations charging each 
of the various corporate owners with 
operating an OAC, a violation that 
carries a minimum fine of $10,000. 
Ciafone, however, contended that he 
fell within an exception for accesso-
ry signs that promote onsite activity 
benefiting the owner associated with 
the building’s primary use. The ECB 
hearing officers rejected Ciafone’s ar-
gument, but concluded that the own-
ers were not acting as OACs because 

In an article 78 proceeding, title in-
surance association challenged regu-
lations promulgated by the state de-
partment of financial services (DFS) 
Supreme Court granted the petition, 
annulling Insurance Regulation 208.

Section 6409(d) of the Insurance 
Law prohibits title insurance compa-
nies from offering rebates, or from 
paying commissions or “any other 
consideration of valuable thing, as 
an inducement for, or as compensa-
tion for, any title insurance business 
….” In 2017, acting under the auspic-
es of the statute, DFS promulgated 

regulation 208, which included new 
prohibitions. First, NYCRR 228.2 
prohibited title insurance compa-
nies from providing meals, bever-
ages, and entertainment including 
tickets to sporting events and golf 
outings as marketing tools, even if 
the benefits were not part of a quid 
pro quo. Second, NYCRR 228.5(d) 
made title insurance companies re-
sponsible for payment of the title 
insurance closer and prohibited the 
closer from receiving compensation 
from the applicant, but included an 
exception for closers who are note 
employees of the title insurance 
company or agent. The title insur-
ance association and several title in-
surers challenged these regulations 

as beyond the authority conferred 
on DFS by section 6409 of the in-
surance law.

In granting the petition, Supreme 
Court concluded that the legislature 
did not intend to prohibit ordinary 
marketing and entertainment ex-
penses, but only to prohibit com-
missions and rebates. The court la-
beled “absurd” the proposition that 
the legislature intended to prevent 
title insurance companies from mar-
keting themselves. The court then 
held that section 228.5 was arbitrary 
and capricious because it singled 
out in-house closers for unfavorable 
treatment without a rational basis.

Real Property Law
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Ciafone was selling himself on the 
signs, not making space available to 
others. The penalty for this lesser vio-
lation was a minimum fine of $800. 
On administrative appeal, the ECB 
reversed, concluding that the corpo-
rate owners were acting as OACs. The 
owners then brought these article 78 
proceedings, which Supreme Court 
transferred to the Appellate Division.

In upholding the ECB’s decision, 
the Appellate Division majority em-
phasized that the signs promoted 
Ciafone’s law practice, not services by 
the corporation that owned the build-
ing. As a result, the court concluded 
that the corporations did not fall with-
in the exception for accessory signs. 
Justice Andrias, dissenting for himself 
and Justice Kapnick, relied on prec-
edent establishing that if the build-
ing had been owned by Ciafone as 
an individual, and he advertised his 
corporate business, he would not be 
operating as an OAC. The dissenters 
concluded that the distinction in treat-
ment based on the form of corporate 
ownership was irrational.

town not obligateD to 
ConsiDeR Zoning amenDment 
Matter of Cornwall Commons,  
LLC v. Town of Cornwall 
NYLJ 7/20/18, p. 28., col. 6 
AppDiv, Second Dept.  
(memorandum opinion)

In landowner’s combined article 78 
proceeding and action for declaratory 
relief challenging the town board’s 
failure to rezone its parcel, landowner 
appealed from Supreme Court’s grant 
of summary judgment to the town on 
three causes of action, and from that 
court’s declaration that it could not 
compel the town to process landown-
er’s application without delay. The 
Appellate Division affirmed, holding 
that the town was not required to 
consider the application of a zoning 
amendment

Landowner obtained a zoning 
amendment from the town creating 
a planned residential district (PRD), 
and applying the PRD classification 
to landowner’s 197-acre parcel. The 
approved PRD district authorized 
landowner to develop a mixed resi-
dential/commercial facility with 100% 

of the residential units to be occupied 
by residents aged 55 and older. When 
market conditions changed, landown-
er sought an amendment that would 
permit 65% of the housing units to 
be non-age-restricted. When the town 
did not act on landowner’s request, 
landowner brought this action/pro-
ceeding seeking to compel the town 
board to act on its application in good 
faith, contending that the town’s zon-
ing ordinance was not in accordance 
with its comprehensive plan, and 
contending that the town had worked 
a taking of its property. Supreme 
Court granted summary judgment to 
the town. 

In affirming, the Appellate Division 
started by noting that a town board 
is not required to consider and vote 
on every application for a zoning 
change. Moreover the town board 
submitted unrebutted evidence that 
it was processing landowner’s appli-
cation diligently and in good faith. 
The court then held that even if the 
town’s zoning ordinance was not in 
accordance with its comprehensive 
plan, the disparity would not man-
date acceptance of landowner’s pro-
posed amendment, and the court had 
no power to require the town board 
to adopt the proposed amendment. 
The court then dismissed landown-
er’s taking claim as unripe because 
landowner had not obtained a final 
decision from the town, and not dem-
onstrated that seeking relief from the 
town would be futile.

east haRlem  
ReZoning UPhelD 
Ordonez v. City of New York 
NYJ 7/30/18, p. 17., col 3 
Supreme Ct., N.Y. Cty.  
(St. George, J.)

In two hybrid actions/article 78 
proceedings, tenants and commu-
nity groups challenged the city’s 
environmental review of two zon-
ing initiatives, contending both that 
the environmental review arbitrarily 
failed to consider indirect residen-
tial displacement and that the city’s 
CEQR manual, on which the City 
Planning Commission had relied, 
was not validly promulgated. Su-
preme Court denied the petitions 

and dismissed the proceedings, up-
holding the city’s environmental re-
view process.

The first challenged project is a 
rezoning of a 96-block area of East 
Harlem that could add up to 3,500 
additional housing units, many of 
them deemed “affordable” units. 
The second challenged project 
is a rezoning of Brooklyn’s Bed-
ford Union Armory and surround-
ing area to permit development of 
about 400, more than half of them 
affordable. In each case, and envi-
ronmental impact statement was 
prepared as part of the ULURP pro-
cess, and in each case, both the ap-
plicable community board and the 
applicable borough president rec-
ommended disapproval of the zon-
ing change based largely on fears of 
indirect displacement of neighbor-
hood residents. The City Planning 
Commission nevertheless voted 
to approve both projects. The City 
Council approved the East Harlem 
project, and its land use committee 
approved the Armory project. Ten-
ant groups brought these proceed-
ings, challenging the environmental 
review process.

In denying the petitions and dis-
missing the proceedings, the court 
first rejected the arguments by ten-
ants and tenant groups that the city’s 
CEQR technical manual constituted 
a “rule” that required promulgation 
pursuant to the city’s administrative 
procedure act. The court emphasized 
that the manual instructed city agen-
cies to exercise their discretion to 
depart from the numerical guidelines 
laid out in the manual, and conclud-
ed that the manual did not constitute 
a rule even if, as a matter of prac-
tice, city agencies never departed 
from those guidelines. Turning next 
to the argument that the city’s envi-
ronmental review was inadequate 
because the city did not consider the 
possibility that the rezonings would 
encourage landlords of rent regu-
lated apartments to harass tenants il-
legally in order to force them out of 
their apartments, the court held that 
such illegal activity by landlords was 
beyond the scope of environmental 

continued on page 8
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failURe to RegisteR  
PReClUDes lanDloRD  
fRom ColleCting otheRwise 
lawfUl Rent inCReases 
Grady v. Hessert Realty, L.P. 
NYLJ 7/30/18, p. 17., col. 2 
Supreme Ct., N.Y. Cty. 
( Jaffe, J.)

In tenant’s action seeking damag-
es and declaratory relief due to al-
leged rent overcharges, both tenant 
and landlord moved for summary 
judgment. The court granted partial 
summary judgment to tenant, hold-
ing that landlord’s failure to regis-
ter the apartment precluded land-
lord from collecting rent increases 
to which landlord would otherwise 
have been entitled.

Tenant’s predecessor paid month-
ly rent of $1,022.92 before vacating 
the apartment in 1999. Although the 
apartment had then been registered 
as a rent-stabilized apartment, land-
lord’s predecessor failed to re-register 
in 1999, and leased the premises to 
tenant at a monthly rent of $1,450, an 
amount in excess of the permissible 
stabilized rent, which was $1,207.05. 
Landlord’s predecessor and landlord 
renewed the lease annually with mod-
est rent increases, so that in March 
2016, landlord and tenant signed a 
renewal lease at a monthly rent of 
$2,050. Each renewal lease specified 
that the apartment was not subject to 
rent regulation. In April 2017, land-
lord’s counsel advised tenant that 
landlord had elected not to renew her 
lease. Tenant then brought this action 
seeking a declaration that she was en-
titled to rent stabilization protections, 
and seeking damages for rent over-
charges since 1999, together with tre-
ble damages and fees. Landlord then 

offered to renew tenant’s lease, and to 
refund $4,626.15 in overcharges, an 
amount calculated by subtracting the 
rents that would have been permitted 
under the rent stabilization laws from 
the rent landlord had actually collect-
ed for the four-year period preceding 
tenant’s complaint. Tenant did not ac-
cept the settlement. Both sides then 
moved for summary judgment.

The court started by rejecting ten-
ant’s argument that landlord’s al-
leged fraud entitled tenant to collect 
rent overcharges beginning in 1999, 
despite the four-year lookback pe-
riod of the Rent Regulation Reform 
Act. The court concluded that land-
lord’s failure to register the apart-
ment was not sufficient to constitute 
fraud. But the court then held that 
landlord’s failure to register pre-
cluded landlord from collecting any 
rent increases from 1999 through 
2017, when landlord finally reg-
istered the apartment. As a result, 
tenant was entitled to the difference 
between rent actually collected and 
$1,022.92 for the four-year period 
preceding tenant’s complaint. The 
court then rejected landlord’s argu-
ment that treble damages were not 
available because the overcharge 
was not willful. The court empha-
sized that landlord was in the busi-
ness of rental housing, and could 
have checked the apartment’s regu-
lated status during its predecessor’s 
tenure. As a result, tenant was en-
titled to collect $83,669.26 plus in-
terest and attorney fees.

UnlawfUl entRy anD 
DetaineD PRoCeeDing  
ReqUiRes PRoof of 
Possession 

Chappuis v. CUCS –The Kelly 
NYLJ 7/17/18, p. 21., col. 1 
AppTerm First Dept. 
(per curiam opinion)

In occupant’s unlawful entry and 
detainer proceeding, landlord ap-
pealed from Civil Court’s order re-
storing occupant to the premises. 
The Appellate Term reversed and 
remanded, holding that the record 
did not establish that occupant was 
in actual or constructive possession 
at the time he was kept out of the 
premises.

Because of his disruptive behav-
ior, occupant was excluded from the 
federally-funded transitional hous-
ing program operated by landlord. 
Occupant then brought this unlaw-
ful entry and detainer proceeding, 
and Civil Court ordered that occu-
pant be restored to the premises 
because landlord used self-help to 
evict him without providing the due 
process required by federal regula-
tions. Landlord appealed.

In reversing, the Appellate Term 
agreed that landlord had failed to 
comply with the federal regulations’ 
due process procedures for termi-
nating assistance to a participant in 
a federally-funded transitional hous-
ing program but remanded for a new 
hearing because the record did not 
establish whether occupant had been 
in actual or constructive possession. 
If the occupant was not in posses-
sion, he was not entitled to relief on a 
claim for forcible entry and detainer.

review. With respect to the other ar-
guments advanced by tenant groups, 

the court emphasized that the judi-
cial responsibility was to make sure 
that the lead agency took a hard look 
at environmental issues. The case 
presented strong evidence that the 

lead agency had closely examined 
environmental impact, even if tenant 
groups disagreed with the city’s con-
clusions.
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